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orders or directives pursuant to section 
2B(a)(1), or any other provision, of the 
Act (12 U.S.C. 1422b(a)(1)). 

§ 908.32 Collateral attacks on pro-
ceedings under this part. 

If a respondent files in any court a 
collateral attack that purports to chal-
lenge all or any portion of a proceeding 
under this part, the hearing on the 
merits shall continue without regard 
to the pendency of any such challenge 
action. No default or other failure to 
act as directed in the hearing within 
the times prescribed in this subpart 
shall be excused based on the pendency 
of any such challenge action. 

§§ 908.33–908.39 [Reserved] 

Subpart D—Pre-Hearing 
Proceedings 

§ 908.40 Commencement of proceeding 
and contents of notices. 

Proceedings under this part are com-
menced by the issuance of a notice of 
charges or a notice of assessment of a 
civil money penalty (notice). A notice 
that is served by the Finance Board 
upon a respondent in accordance with 
§ 908.7 shall state all of the following: 

(a) The legal authority for the pro-
ceeding and for the Finance Board’s ju-
risdiction over the proceeding; 

(b) A statement of the matters of fact 
or law showing that the Finance Board 
is entitled to relief; 

(c) A proposed order or prayer for an 
order granting the requested relief; 

(d) The time, place and nature of the 
hearing; 

(e) The time within which to file an 
answer; 

(f) The time within which to request 
a hearing; and 

(g) The address for filing the answer 
and/or request for a hearing. 

§ 908.41 Answer. 
(a) Deadline for filing answer. Unless 

otherwise specified by the Finance 
Board in the notice, respondent shall 
file an answer within twenty (20) days 
of service of the notice. 

(b) Content of answer. An answer shall 
respond specifically to each paragraph 
or allegation of fact contained in the 
notice and must admit, deny, or state 

that the party lacks sufficient informa-
tion to admit or deny each allegation 
of fact. A statement of lack of informa-
tion has the effect of a denial. Denials 
must fairly meet the substance of each 
allegation of fact denied; general deni-
als are not permitted. When a respond-
ent denies part of an allegation, that 
part must be denied and the remainder 
specifically admitted. Any allegation 
of fact in the notice that is not denied 
in the answer is deemed admitted for 
purposes of the proceeding. A respond-
ent is not required to respond to the 
portion of a notice that constitutes the 
prayer for relief or proposed order. The 
answer shall set forth affirmative de-
fenses, if any, asserted by the respond-
ent. 

(c) Default. Failure of a respondent to 
file an answer required by this section 
within the time provided constitutes a 
waiver of such respondent’s right to ap-
pear and contest the allegations in the 
notice. If no timely answer is filed, the 
Finance Board’s counsel of record may 
file a motion for entry of an order of 
default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the presiding offi-
cer shall file with the Board of Direc-
tors a recommended decision con-
taining the findings and the relief 
sought in the notice. Any final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
shall be deemed to be an order issued 
upon consent. 

§ 908.42 Amended pleadings. 
(a) Amendments. The notice or answer 

may be amended or supplemented by 
the Finance Board prior to the sched-
uling conference held in accordance 
with § 908.53, or at any stage of the pro-
ceeding with the permission of the pre-
siding officer for good cause shown. 
The respondent must answer an amend-
ed notice within the time remaining 
for the respondent’s answer to the 
original notice, or within ten (10) days 
after service of the amended notice, 
whichever period is longer, unless the 
Board of Directors or the presiding offi-
cer orders otherwise for good cause 
shown. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing 
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by express or implied consent of the 
parties, they shall be treated in all re-
spects as if they had been raised in the 
notice or answer, and no formal amend-
ments shall be required. If evidence is 
objected to at the hearing on the 
ground that it is not within the issues 
raised by the notice or answer, the pre-
siding officer may admit the evidence 
when admission is likely to assist in 
adjudicating the merits of the action. 
The presiding officer will do so freely 
when the determination of the merits 
of the action is served thereby and the 
objecting party fails to satisfy the pre-
siding officer that the admission of 
such evidence would unfairly prejudice 
that party’s action or defense upon the 
merits. The presiding officer may grant 
a continuance to enable the objecting 
party to meet such evidence. 

§ 908.43 Failure to appear. 
Failure of a respondent to appear in 

person or by a duly authorized rep-
resentative at the hearing constitutes 
a waiver of respondent’s right to a 
hearing and is deemed an admission of 
the facts as alleged and consent to the 
relief sought in the notice. Without 
further proceedings or notice to the re-
spondent, the presiding officer shall 
file with the Board of Directors a rec-
ommended decision containing the 
findings and the relief sought in the 
notice. 

§ 908.44 Consolidation and severance 
of actions. 

(a) Consolidation. On the motion of 
any party, or on the Finance Board’s or 
the presiding officer’s own motion, the 
presiding officer may consolidate, for 
some or all purposes, any two or more 
proceedings, if each such proceeding in-
volves or arises out of the same trans-
action, occurrence or series of trans-
actions or occurrences, or involves at 
least one common respondent or a ma-
terial common question of law or fact, 
unless such consolidation would cause 
unreasonable delay or injustice. In the 
event of consolidation under this sec-
tion, appropriate adjustment to the 
pre-hearing schedule must be made to 
avoid unnecessary expense, inconven-
ience, or delay. 

(b) Severance. The presiding officer 
may, upon the motion of the Finance 

Board or any party, sever the pro-
ceeding for separate resolution of the 
matter as to any respondent only if the 
presiding officer finds that undue prej-
udice or injustice to the moving party 
would result from not severing the pro-
ceeding and such undue prejudice or in-
justice would outweigh the interests of 
judicial economy and expedition in the 
complete and final resolution of the 
proceeding. 

§ 908.45 Motions. 

(a) Written motions. (1) Except as oth-
erwise provided herein, an application 
or request for an order or ruling must 
be made by written motion. 

(2) All written motions shall state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the presiding officer. Written 
memoranda, briefs, affidavits, or other 
relevant material or documents may be 
filed in support of or in opposition to a 
motion. 

(b) Oral motions. A motion may be 
made orally and on the record at a 
hearing, unless the presiding officer di-
rects that such motion be reduced to 
writing and filed with the presiding of-
ficer. Oral motions must be made a 
part of the record of the hearing, and 
accompanied by a proposed order. 

(c) Filing of motions. Motions shall be 
filed with the presiding officer, except 
that following the filing of a rec-
ommended decision with the Board of 
Directors, motions must be filed with 
the Board of Directors in accordance 
with § 908.64. 

(d) Responses. (1) Except as otherwise 
provided herein, any party may file a 
written response to a motion within 
ten days after service of any written 
motion, or within such other period of 
time as may be established by the pre-
siding officer or the Board of Directors. 
The presiding officer shall not rule on 
any oral or written motion before each 
party has had an opportunity to file a 
response. 

(2) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed to be consent 
by that party to the entry of an order 
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